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Before Ci ssel, Hanak and Hol t zman, Adm nistrative TrademarKk
Judges.

Opi ni on by Hanak, Adm nistrative Trademark Judge:

Unitech International Inc. (applicant) seeks to
register in typed drawing form UNITECH 3 IN 1 PONERVAC f or
“vacuum cl eaners.” The intent-to-use application was filed
on June 10, 1997.

Citing Section 2(d) of the Trademark Act, the Exam ning
Attorney has refused registration on the basis that
applicant’s mark, as applied to vacuum cl eaners, is |likely
to cause confusion with the mark POMR-VAC, previously
registered in typed drawing formfor “electric vacuum
cl eaners for donestic use.” Registration No. 1,688, 801.

When the refusal to register was nmade final, applicant

appealed to this Board. Applicant and the Exam ning
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Attorney filed briefs. Applicant did not request a hearing.
In any likelihood of confusion analysis, tw key,

al t hough not exclusive, considerations are the simlarities

of the goods and the simlarities of the marks. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976) (“The fundanmental inquiry mandated
by Section 2(d) goes to the cumul ative effect of differences
in the essential characteristics of the goods and
differences in the marks.”).

Considering first the goods, they are legally
identical. Applicant’s own chosen description of goods is
sinply “vacuum cl eaners” and this description is broad
enough to include the goods of the cited registration,
nanmely, “electric vacuum cl eaners for donestic use.”

Canadi an | nperi al Bank of Commerce v. Wlls Fargo Bank, 811

F.2d 1490, 1 USPQ2d 1813, 1814 (Fed. Cr. 1987).

Consi dering next the marks, we note at the outset that
when the goods of the parties are legally identical as is
the case here, “the degree of simlarity [of the marks]
necessary to support a conclusion of |ikely confusion

declines.” Century 21 Real Estate Corp. v. Century Life of

Anerica, 970 F.2d 874, 23 USPQ2d 1698, 1700 (Fed. G r. 1992)
2
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This is particularly true when not only are the goods
legally identical, but in addition, they are ordinary
consuner itens such as vacuum cl eaners. See Specialty

Brands, Inc. v. Coffee Bean Distributors, Inc., 748 F.2d

669, 223 USPQ 1281, 1282 (Fed. Cir. 1984) and In re Martin’s

Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289,

1290 (Fed. Gir. 1984).

At first blush, it would appear that registrant’s one
word mark and applicant’s five word mark are only slightly
simlar. However, it nust be renmenbered that both the
registered mark and applicant’s mark are depicted in typed

drawing form This nmeans that both the regi stered mark and

applicant’s mark are “not limted to the mark[s] depicted in

any special fornfs].” Phillips Petroleumv. C. J. Wbb, 442

F.2d 1376, 170 USPQ 35, 36 (CCPA 1971). Accordingly, in our
I'i kel i hood of confusion analysis, we nust consider al
reasonabl e manners in which the marks coul d be depicted, and
in particular, we nust take special note of the actual
manners i n which applicant and regi strant have depicted

their marks. Phillips Petroleum 170 USPQ at 36; |NB

Nat i onal Bank v. Metrohost Inc., 22 USPQd 1585, 1588 (TTAB

1992) .



Ser. No. 75/306, 377

Appl i cant has submtted a one page product specinen
sheet featuring its UNITECH 3 IN 1 PONERVAC vacuum cl eaner.
In this product specimen sheet, there is a picture of
applicant’s vacuum cl eaner, and on this vacuum cl eaner there
are two depictions of applicant’s mark. In the center of
t he vacuum cl eaner, applicant has depicted its mark with the
UNI TECH portion on one line, the 3 IN 1 portion on a second
| ine and the PONERVAC portion on a third Iine. A consuner
famliar wth registrant’s POV¥ R-VAC vacuum cl eaners, upon
view ng the foregoing depiction of applicant’s mark, could
easily assune that registrant’s and applicant’s vacuum
cl eaners were the sane brand. To el aborate, consuners may
wel | believe that both vacuum cl eaners had essentially the
sane brand nane, nanely, POWR-VAC or PONERVAC. These
consuners could view the UNI TECH portion of applicant’s mark
as indicating the name of the manufacturer of the vacuum
cl eaner which, of course, is the case in that applicant’s
nane is Unitech International Inc. As for the 3 IN1
portion of applicant’s mark, applicant has conceded at page
1 of its appeal brief that this portion is suggestive of
certain properties of its vacuum cl eaners, nanely, that they
can function as handhel d vacuuns, upright vacuuns and power

4
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brushes.

However, even nore troubling is the manner in which
applicant depicts its mark on the base of its vacuum
cleaner. In this manner of depiction, the UNI TECH portion
of applicant’s mark is far renoved fromthe 3 IN 1 POAERVAC
portion of applicant’s mark. This manner of depiction could
result in consunmers not even noticing the UNI TECH portion of
applicant’s mark. 1In other words, this manner of depiction
woul d cause consuners to see sinply the 3 IN 1 POAERVAC
portion of applicant’s mark. By sinply focusing on the 3 IN
1 PONERVAC portion of applicant’s mark, consuners, famliar
wWith registrant’s POMR-VAC vacuum cl eaners, could be of the
belief that applicant’s vacuumcleaner is sinply a nore
advanced or sophisticated version of the original POMR-VAC
vacuum cl eaners in that applicant’s vacuum cl eaner functions
as a handhel d vacuum an upright vacuum and a power brush.
(We also note that at the top left-hand corner of
applicant’s product specinen sheet there appears sinply the
mark 3 N 1 POANERVAC w t hout any depiction of the term
UNI TECH. However, because applicant is not seeking to
register sinply 3 IN 1 POANERVAC, we have not considered this
manner of depiction in our |ikelihood of confusion

5
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anal ysi s.)

Put quite sinply, applicant itself has elected to
depict its mark in a manner such that the UNI TECH portion is
far renoved fromthe remai nder of the mark, |leaving only the
suggestive 3 IN 1 portion on a separate |ine above the
POVNERVAC portion of applicant’s mark. G ven the fact that
t he POAERVAC portion of applicant’s mark is identical to the
cited mrk POWR-VAC in terns of pronunciation and
connotation and the fact that the POANERVAC portion of
applicant’s mark and POMR-VAC are simlar in visual
appearance, we find that the use of applicant’s mark (as
actual ly depicted by applicant) and registrant’s mark on
identical ordinary consunmer goods is likely to result in a
| i kel i hood of confusion.

O course, it need hardly be said that to the extent
that there are any doubts on the issue of |ikelihood of
confusion, said doubts nust be resolved in favor of the

registrant. In re Martin s Fanous Shoppe, Inc., 748 F. 2d

1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984).

Decision: The refusal to register is affirmed.






